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On October 20, 2005, the instant petition for writ of mandate was filed by the Del Cerr

Action Council challenging the approval of the 2005 Master Plan and the certification of th

EIR. The City of San Diego and the Redevelopment Agency of the City of San Diego (referre

to collectively as "City/Redevelopment Agency") also filed a petition for writ of mandate 0

October 20, 2005, challenging the 2005 Master Plan and EIR.

Before the trial court rendered a decision on the merits of the petitions, CSU determine

that it was necessary to set aside the 2005 Master Plan and certified EIR because of a

intervening decision from the California Supreme Court - Cit of Marina v. Board of Trustees 0

California State University (2006) 39 Cal.4th 341. Accordingly, judgment was entered agains

CSU in September 2006 and a writ of mandate issued directing CSU to bring the EIR int

compliance with CEQA.

On November 17,2007, CSU certified a new EIR and approved the 2007 Campus Maste

Plan Revision. While CSU prepared to file its return to the writ, on 12/14/07, four petitioner

filed three petitions challenging the 2007 EIR.

On August 15, 2008, this court ordered consolidation of the following cases with th

17 GIC855701 City of San Diego et al. v. Board of Trustees ofCal. State University (file

18 October 20, 2005)

91165, San Diego State University Foundation v. Redevelopment Agency.

Following oral argument on October 16, 2009, the court took the matter unde

submission. The following matters remain to be determined by the court:



1. The motion of CSU to strike documents from City/Redevelopment Agency's Reques

for Judicial Notice

2. The motion of CSU to augment the administrative record.

3. The motion ofSANDAG to intervene in the motion to discharge

4. The motion of CSU to discharge the 2006 writ. San Diego Superior Court case no.

GIC855643

5. The petitions ofSANDAG/MTS for a writ of mandate.

6. The petition of the City of San Diego and the Redevelopment Agency of the City 0

San Diego for a writ of mandate.

7. Requests for Judicial Notice

II

DISCUSSION

A. CSU's motion to strike documents included in City/Redevelopment Agency's

Request for Judicial Notice filed July 27, 2009

On February 8,2008, CSU filed and served its notice of certification of the administrativ

record for the 2007 Master Plan litigation. Thereafter, in May 2008, in response to a motio

brought by SANDAG/MTS that it had the right to prepare the administrative record, Judg

Michael M. Anello decertified the administrative record prepared by CSU and ordere

SANDAG/MTS to prepare the administrative record.

In October 2008, SANDAG/MTS presented CSU with a copy of the SANDAG/MTS

prepared administrative record. On November 28, 2008, CSU's counsel notified the City that i

had reviewed the contents of the SANDAGIMTS-prepared administrative record and ha

determined that some of the documents proposed for inclusion by the City were not proper fo

inclusion in the record because they were not cited or relied upon in preparing the environmenta

legal support for the Challenged Documents. The City claims it did so. CSU says it did not.

On December 17, 2008, CSU filed and served its Notice of Certification of th

Administrative Record and attached Certification Statement. The Certification Statement state



that the Challenged Documents were excluded from the certified administrative record fo

reasons set forth therein.

On March 9, 2009, this court ruled on Del Cerro Action Council's motion seekin

certification of the record as prepared. The dispute centered around twenty-two lodge

documents. The court denied the motion, finding that Del Cerro Action Council had failed to

show that the challenged documents were contained in the project file and were before CSU a

the time the 2007 EIR was certified.

Subsequently, the parties filed briefs in connection with CSU's motion to discharge th

September 1, 2006 writ of mandate regarding the 2005 Master Plan and corresponding 2005 ElR.

In conjunction with its opposition brief, the City filed a request for judicial notice of twenty-two·

financing matters, one document is a declaration by a staff member of nonparty Caltrans. Two 0

the documents (exhibits Land T) were expressly excluded from the certified administrativ

record pursuant to the court's March 9, 2009 order.

On August 9, 2009, CSU filed a motion seeking to strike the twenty-two documents se

forth in the City's request for judicial notice. CSU argued that these extra-record document

must be stricken because they are irrelevant to the court's determination as to whether CS

complied with CEQA and were never considered by CSU when certifying the EIR and approvin

the 2007 project. CSU further argued that the one limited exception set forth in Western State

"Petroleum Assn. v. Superior Court (1995) 9 Cal. 4th 559 did not apply:

"Extra-record evidence is admissible under this exception only in those rare
instances in which (1) the evidence in question existed before the agency made its
decision, and (2) it was not possible in the exercise of reasonable diligence to
present this evidence to the agency before the decision was made so that it could
be considered and included in the administrative record." Western States
Petroleum Assn. v. Superior Court (1995) 9 Cal. 4th 559, 578.

that CSU complied with the legal mandates set forth in City of Marina supra. Specifically, th

City argues that although CSU has identified twenty million dollars worth of necessar

mitigation costs resulting from its campus expansion project, it "hyper-technically interprets'



City of Marina for the proposition that its obligations are simply discharged by "directing th

CSU chancellor to request from the governor and the legislature through the annual state budge

process funds to support those [mitigation] costs".

The court does not concur with the City's interpretation of City of Marina for the reason

set forth below. Accordingly, the motion to strike is granted. These documents were not part 0

the administrative record and were never considered by CSU when certifying the ErR an

approving the 2007 project.

B. CSU's motion to augment administrative record

On July 27, 2009, CSU filed a motion to augment the administrative record to add a

excerpt from Appendix E of the Redevelopment EIR Transportation and Parking Analysis tha

was inadvertently omitted by CSU from the certified record.

CSU alleged that in preparing his report, its traffic engineer Boarman relied on a tabl

included in the supporting technical report prepared for the Redevelopment EIR. Boarman di

not initially provide CSU with a copy of the table for inclusion in this record because his relianc

on the table was relatively limited and it did not occur to him to include the table.

CSU argued that this excerpt was properly part of the administrative record pursuant t

Public Resources Code, § 21167.6:

" ... copies of studies or other documents relied upon in any environmental
document prepared for the project and either made available to the public during
the public review period or included in the respondent public agency's files on the
project, and all internal agency communications, including staff notes and
memoranda related to the project or to compliance with this division."

The motion is granted. As the court tentatively indicated at oral argument, the entir

appendix shall become part of the administrative record. 1
_ C. SANDAG/MTS' motion to intervene in the motion to discharge 2006 writ OJ

mand.ate

On July 24, 2009, SANDAG/MTS filed a motion seeking to intervene in the motion t

discharge the 2006 writ of mandate. SANDAG/MTS, who were not parties to the 2005 wri

proceeding, sought leave to file written opposition to the motion. CSU opposed the motion



argumg that the interests of SANDAG/MTS were adequately represented in the 2005 wn

proceeding by the other petitioners City of San Diego and Redevelopment Agency. This motio

was subsequently withdrawn. See September 4, 2009 minutes.

D. CSU's motion to discharge 2006 writ of mandate

The motion to discharge the 2006 writ of mandate focuses solely on the Cit

issue. Written opposition to this motion was filed by City/Redevelopment Agency and Del Cerro

Action Council. The City/Redevelopment Agency's opposition also argues that (1) the FEIR di

not consider impacts to transit facilities; (2) the FEIR's conclusions regarding trolley ridership

and vehicle trip generation rates are not supported by substantial evidence; (4) the FEIR'

determination that the project does not result in significant impacts to city park and recreationa

and an improper deferral to legislative appropriation as a precondition to CSU's mitigatio

obligations. These arguments are addressed in Sections E-7, E-6, E-2, E-6-b, and 9, respectively.

The opposition filed by Petitioner Del Cerro Action Council also argues that CSU faile

to comply with CEQA in the following respects: (1) the FEIR fails as a public disclosur

document; (2) the FEIR fails to ensure that its proposed feasible mitigation measures wil

actually be implemented; and (3) the FEIR defers the formulation and analysis of mitigatio

measures. Arguments 1 and 2 are addressed below. Argument 3 is addressed in Section E-6-b.

1. Public disclosure document

"The purpose of an environmental impact report is to provide public agencies and
the public in general with detailed information about the effect which a proposed
project is likely to have on the environment; to list ways in which the significant
~+i". ,....t,.. .f:' """'h - ~C'loro+ ; ht 'ho ~~ ·.,.........;.....•.,c.,,-1.•.• -rl +- ~"""'d~('''+onlto~ t~" t3C"O t,,: C'~'1,...l" '"'C_L1e~ L>OJ. SU~l a PIOJ~"'t. ffilg uc l1Hnl11UL."'U, ai.u .v lu- .",a.", a .",.uau v",,, .v "•.•."'1. "-
project". Public Resources Code § 21061.

"An EIR is an informational document which will inform public agency
decisionmakers and the public generally of the significant environmental effect of
a project, identify possible ways to minimize the significant effects, and describe
reasonable alternatives to the project. The public agency shall consider the
information in the EIR along with other information which may be presented to
the agency." 14 CCR 15121(a).



Petitioner argues that the FEIR fails to function as an "informational document" for th

following reasons: (1) the FEIR fails to disclose that the Adobe Falls project component i

inconsistent with the Navajo Community Plan regarding density, traffic safety and accessibility;

findings.

a. Consistency with Navajo Community Plan

Contrary to Petitioner's contentions, the FEIR clearly discloses that the Adobe Fall
project component conflicts with existing City zoning:

"[T]he Adobe Falls Faculty/Staff Housing site is zoned for single-family
residential development with a minimum of 40,000 square-foot lots. Under the
proposed project, multi-family residences would be developed on the site on lot
sizes smaller than 40,000 square-feet. Therefore, the Adobe Falls Faculty/Staff
Housing component of the project would conflict with existing city zoning.
However, this would not be a significant impact within the meaning of CEQA
because the City's Zoning Code is not applicable to SDSU." AR 15:232:14635.

As for the issue of traffic safety, the Court has found that the traffic impacts analysis i

supported by substantial evidence.

Petitioner argues that the FEIR fails to disclose the basis for its classifications of De

Cerro streets. Specifically, Petitioner objects to the statement in the FEIR that certain specifie

roadways "have the characteristics of both a Residential Local Street and a two-lane Sub

Collector Street". AR 18:285:17787. Petitioner argues that this statement is misleading becaus

depending on actual measurements, the streets could be "increased width Low Volum

Residential Local Streets", which have lower ADT capacities. See Petitioner's opposition briet~

"All of the roadways are unclassified on the Navajo Community Plan other than
Del Cerro Boulevard. For these unclassified roadways, several potential options
were considered for a design capacity using the 2002 City of San Diego Street
Design Manual. These include Low Volume Residential Street (700 ADT),
Residential Local Street (1,500 ADT) and a two-lane Sub-Collector (2,200 ADT).



"Based on an extensive field review and based on the discussion below, a
Residential Local Street classification was utilized for Rockhurst Drive, Lambda
Drive, Genoa Drive, Capri Drive, Arno Drive and Adobe Falls Road. These
roadways do not have a specific classification assigned to them by the City; there
is no document that states the functional classification of these roadways.
Therefore, a custom analysis of these streets was conducted based on a field
review of the roadways and the associated driving conditions on each to
determine the appropriate classification.

"Both the City of San Diego Street Design Manual and City Traffic Impact Study
Manual provide various criteria that may be considered in determining the
classification of a roadway. According to the City Street Design Manual, factors
to be considered include the curb-to-curb width of the roadway and corresponding
right of way, the design speed, the maximum grade, the minimum curve radii and
the fronting land uses. According to the City Traffic Impact Study Manual, the
classification assigned to a particular roadway considers the number of lanes, the
curb-to-curb width and corresponding right-of-way width, and the fronting uses.

"As explained below, based on an analysis of Del Cerro community roadways
utilizing the criteria provided in the City Street Design Manual and Traffic Impact
Manual, it was determined that the Del Cerro community roadways (other than
Del Cerro Boulevard) closely fit the characteristics of both a Residential Local
Street and a Sub-Collector.

"The City of San Diego Street Design Manual does not classify roadways, i.e., it
does not list specific roadways and assign to them a classification such as
"Collector," "Sub-collector,", etc. Instead, the Manual provides multiple design
characteristics typically associated with each classification. Pages 19 & 31 of the
Manual provide characteristics for Low Volume Residential Streets, Residential
Local Streets and "Two-Lane Sub-Collectors" classifications. Guidance is given
in terms of curb-to-curb width, right of way width, curve radii, and other factors.

"Based on a field review of these roadways and a review of the Street Design
Manual Criteria, it was determined that the roads have the characteristics of both a
Residential Local Street and a two-lane Sub-Collector. To be conservative, a
design ADT of 1,500 ADT was used for the unclassified roadways."

The Court finds that this issue was adequately addressed in the FEIR. AR 18:264:17151j.

AR 18:285: 17787. Petitioner's argument is nothing more than a disagreement of experts and i

not a ground for invalidating the FEIR.



2. Implementation of mitigation measures

a. Nature preserve

Petitioner argues that the FEIR creates preserves but fails to adopt any type of monitorin

program or implement any measure to ensure that these preserves will actually be created an

properly maintained.

The FEIR provides for the creation of a 9.51 on-site preserve for vegetation:

"Prior to commencement of grading activities on the Adobe Falls Faculty/Staff
Housing Upper Village site, SDSU, or its designee, shall preserve, or cause to be
preserved, a total of 9.51 acres of onsite native habitats. The preservation areas
shall occur outside of the Multi-Habitat Planning Area ("MHPA"), within the
proposed open space on the Adobe Falls Faculty/Staff Housing Site, and shall
include 5.20 acres of coastal sage scrub, 1.39 acres ofbaccharis scrub, 2.43 acres
of southern mixed chaparral, 0.02 acre of valley needlegrass grassland, and 0.43
acre non-native annual grassland." AR 15:337:14491.

The FEIR also provides that a portion of the Adobe Falls site will be preserved as ope

space as part of the SDSU Field Stations Program:

"A portion of the Adobe Falls Faculty/Staff Housing site will be preserved as open spac
foe natural habitat values, and will become part of the SDSU Field Stations Program, a
educational and research program for undergraduate and graduate students that include
restoration and management of the lands for the long-term preservation of native flor
and fauna. Under the Field Stations Program, the habitat and hydrology of the Adob
Falls site would be managed and restored to the maximum extent practicable, whil
providing an opportunity for research and education related to restoration an
management. The Program would include watershed, wildlife and habitat monitoring t
help inform management and restoration activities on the property. The Field Station
Program is described further in EIR Appendix D." AR 15:227:14495

project description and will be implemented as part of the project and not as a mitigatio

measure. AR 15:222:14249.



Petitioner argues that the FEIR fails to guarantee that the Adobe Falls project componen

will not be used for student housing. Petitioner objects that the FEIR's reliance on the City 0

San Diego's land use and zoning ordinances does nothing to ensure enforcement of th

faculty/staff restriction since the FEIR states that CSU is not subject to such ordinances.

The Adobe Hills project component is designed for staff and faculty housing only. No

guarantee that it will be used exclusively for that purpose is required by CEQA. Petitioner i

concerned that there is a potential for university housing to become "mini-dorms". This is

problem that the City has addressed through the adoption of land use and zoning ordinances.

There is a major distinction between private single-family residences and university-owned staf

and faculty housing. Privately-owned residences are, by their nature, more likely to hous

students than would the university-controlled Adobe Falls housing.

3. City of Marina

The arguments raised by the parties turn on their respective interpretations of this case.

City of Marina involved an expansion of the CSU Monterey Bay campus. The campus occupie

1,370 acres of former Fort Ord that was transferred by the Army to CSu. The Fort Ord Reus

Authority ("FORA") was created to facilitate the transfer and reuse of the base. CSU prepared a

EIR for the expansion. The EIR concluded that the proposed plan would significantly impac

full mitigation required FORA to improve Ford Ord's infrastructure. Although CSU agreed t

mitigate on-campus effects, it disclaimed responsibility for mitigating environmental effect

occurring beyond the campus boundary. Specifically, CSU refused to pay its fair-share of th



the measures necessary to mitigate or avoid environmental effects are found to be infeasible. Th

court set aside the statement of overriding considerations.

The court stated:

[W]e see no reason why an agreement between the Trustees and FORA regarding
a voluntary payment negotiated according to the procedure set out in chapter 13.7
for the purpose of mitigating specified environmental effects (i.e., water supply,
drainage and wastewater management) would not satisfy the Trustees' CEQA
obligations as to those effects. While the amount determined by negotiation may
not equal the amount FORA originally projected, for its own planning purposes,
that the Trustees would pay, nothing in chapter 13.7 of the Government Code,
CEQA or the FORA Act permits FORA unilaterally to determine the amount of
any voluntary contribution the Trustees may choose to make as a way of
satisfying their obligation under CEQA to mitigate the environmental effects of
their project. City of San Marino, supra, p. 361.

"To be clear, we do not hold that the duty of a public agency to mitigate or avoid
significant environmental effects (Pub. Resources Code, § 21002.1, subd. (b)),
combined with the duty to ask the Legislature for money to do so (id., § 21106),
will always give a public agency that is undertaking a project with environmental
effects shared responsibility for mitigation measures another agency must
implement. Some mitigation measures cannot be purchased, such as permits that
another agency has the sole discretion to grant or refuse. Moreover, a state
agency's power to mitigate its project's effects through voluntary mitigation
payments is ultimately subject to legislative control; if the Legislature does not
appropriate the money, the power does not exist. For the same reason, however,
for the Trustees to disclaim responsibility for making such payments before they
have complied with their statutory obligation to ask the Legislature for the
necessary funds is premature, at the very least. The superior court found no
evidence the Trustees had asked the Legislature for the funds. In their brief to this
court, the Trustees acknowledge they did not budget for payments they assumed
would constitute invalid assessments under San Marcos, supra, 42 Ca1.3d 154.
That assumption, as we have explained, is invalid." Id., p. 367. I

In short, the City of Marina court did not rule out the possibility that a voluntary paymen~

negotiated according to the procedure set forth in Government Code § 54999 et seq. for th4

purpose of mitigating specified environmental effects would not satisfy the Trustees' CEQ1

obligations as to such effects. In reliance on this opinion, CSU negotiated with the City an



Caltrans to determine its fair share of the offsite improvements. CSU then requested th

necessary funds from the Legislature.

Petitioners argue that CSU abused its discretion by failing to identify voluntar

contributions or other alternatives, as required by City of Marina, to ensure implementation 0

feasible mitigation. The City quotes from the opinion: "Trustees have abused their discretio

under CEQA by certifying an EIR that improperly fails to identify voluntary contributions to

FORA as a feasible method of mitigating the environmental effects of their project to expan

CSUMB." However, the sentence actually reads: "FORA claims the Trustees have abused thei

discretion .... " This is something altogether different.

Petitioners suggest that CSU must discuss other methods to fund mitigation measures,

such as non-state funded revenue bonds or reducing the scope of the project. However, suc

arguments were not raised in the underlying proceedings and cannot be raised now. A projec

opponent cannot make a skeletal showing during the administrative process and then obtain

hearing on expanded issues in the reviewing court. Cit of Walnut Creek v. Count of Contr

page 6 of their opposition brief, however, the alternative funding claims were not raised in thes

comment letters.

evidence because it relies upon a flawed and defective traffic analysis. This issue is discusse

under traffic impacts.

The Court finds that CSU has met the requirements of City of Marina and CEQA. Th

2006 writ is discharged.



1. Water supply impacts

Petitioners City/Redevelopment argue that the EIR's discussion of potential significan

impacts to water supply was inadequate because the EIR improperly deferred its analysis. Se

City/Redevelopment opening brief, p. 21. In support of such contention, Petitioners cite to th

following excerpts from the EIR:

Water Demand/Supply and Systems: The project would result in a gradual
increase in water demand over the 15-20 year project buildout period. To the
extent modifications to existing water conveyance facilities are necessary to serve
the increased demand, the project applicant would be responsible for
implementing such modifications, although none are known to be needed as of
this writing. AR 19:297: 18503.

SDSU, or its designee, shall consult with the City's Development Services
Department, Water Review Section, on exact sizing and extensions required for
water and sewer lines that will serve each project component as it moves forward
with site-specific design plans for each project component. AR 19:297: 18504.

Specifically, Petitioners claim the deferral of analysis was contained in the EIR'

statement that such impacts would be reduced to less than significant levels because CSU "wil

consult with the City's Development Services Department, Water Review Section, on the sizin

and extension required for water and sewer lines that will serve each project component as i

As CSU correctly pointed out, Petitioners are confusing the EIR's findings regardin

water delivery infrastructure impacts (i.e. sizing, extension oflines) with water supply impacts.

The sizing and extension of pipes concerns infrastructure, not supply. The EIR determined tha

impacts to water delivery infrastructure were potentially significant but impacts to water suppl

to fit actual conditions. For example, see Dr Creek Citizens Coalition v. Count

(1999) 70 Cal.AppAth 20, 25 [water diversion structure to be designed by registered enginee

and final design approved by public works.]



The Court finds that the water supply impacts analysis IS adequately addressed an

supported by substantial evidence.

2. Parks and recreation impacts

Petitioners City/Redevelopment argue that the EIR fails to address the fact that th

campus expansion and Adobe Falls development would create an increase in the populatio

surrounding the area, which would then create an increased demand for park and recreatio

facilities and services. See City/Redevelopment opening brief, p. 21. Petitioners cite to the City'

November 13,2007 comment letter which states:

"The City agrees with SDSU that student park needs will be adequately met by
university recreational facilities. However, residents of Adobe Falls, which will
include families with children, would utilize and impact City park facilities.
Based on a City General Plan standard of providing 2.8 acres of park facilities per
1000 residents and a population per household factor of 2.44, the North Adobe
Falls project would generate a need for 0.33 acres of parks at an estimated cost of
$738,769. SDSU has indicated that some open space and/or recreational facilities
would be provided within the project boundaries. However, information has not
been provided on whether these facilities would meet population park standards
and $738,769 is needed to mitigate for park impacts ... " AR 27:592:22572.

In response to such comment, the EIR concluded that the existing on-campus parks an

recreational facilities met (and exceeded) the City's population standard and future parks an

population. Specifically, under the City's 2.8 acres per 1,000 resident standard, the on-campu

resident body requires 13.8 acres of park facilities. As of the 200612007 school year, the campu

had 45.5 acres of park facilities. The additional 5,711 students, faculty and staff added to th

residential community by 2002412005 will increase the population to 10,653, requiring 29.8

acres. In 2024/2025, SDSU will have 42.5 acres. The additional 5,711 on campus reSidentl

includes the Adobe Falls residents. AR 18:264:17275-17276.

The ElR further stated:

"Specific to Adobe Falls, while the use of Del Cerro park and recreation facilities
may occur, it is reasonable to assume that future faculty and staff residents of the
Adobe Falls Villages would utilize on-campus recreation resources, more than the
average Del Cerro resident, due to their familiarity with and convenience of using
on-campus facilities." AR 18:264: 17276.



The Court finds that the parks and recreation impacts analysis is adequately addresse

and supported by substantial evidence.

3. Consistency with local land use plans

Petitioners City/Redevelopment argue that the EIR fails to address inconsistencie

between the campus expansion project and adopted land use plans governing the project area,

specifically, the College Community Area Redevelopment Plan.

Petitioners' brief sets forth the background of the Redevelopment Plan. Petitioners'

Opening Brief, pp. 24-25. Petitioners allege: In 1988, the San Diego State Foundation, a

auxiliary organization acting on behalf of SDSU, approached the Redevelopment Agenc

regarding the potential for establishing a Redevelopment Project Area in the area adjacent to an

in close proximity to SDSU. In December 1991, an agreement was executed which included th

provision that any project within the Redevelopment Project Area would be subject to the Cit

permit approval process. The City adopted the Redevelopment Plan in November 1993. Th

Project Area consists of 131 acres located adjacent to or within close proximity to the SDS

In 2005, CSU took control of the "Paseo project", a redevelopment project for a high

density mixed use project adjacent to the campus. According to Petitioners, in late 2007, at th

same time it was approving the current EIR, CSU "implied" that it would not go forward wit

the Paseo project but would pursue a project of its own design. In actuality, the City's publi

comment to the subject EIR objected that the project mixed in some of the proposed Pase

project but not the entire Redevelopment Project and the project should include the entire Paseo

project, with mitigation of traffic impacts shared between the two segments of the project.

18:264: 17254. CSU responded:

"The comment is incorrect. The former Paseo project is 'on hold' and is not a part
of the 2007 Campus Master Plan Revision project, nor does the proposed project
'mix in' some of the former Paseo project. .. SDSU presently is re-assessing the
viability of the former project in light of changing circumstances, and it is
uncertain what will result on the property. However, because it is reasonable to
expect that a Paseo-like project eventually will be developed on the former site,
the Draft EIR includes the former Paseo project as Horizon Year cumulative



project in the traffic analysis in order to account for the future vehicle trips that
would be generated by a project of this nature. " Id.

Petitioners further allege that in January 2009, CSU issued a Notice of Preparatio

("NOP") of a draft EIR for the Plaza Linda Verde project and notified the Redeve10pmen

Agency that it would build a project on parcels owned by the Foundation within the footprint 0

the Paseo project. Pursuant to the NOP, the project would be carried out without Agenc

involvement, without City entitlements, limited parking, etc. Separate litigation is pending as to

these issues. See San Diego State University Foundation v. Redevelopment Agency, San Diego

Superior Court case no. 08-91165.

The 1991 agreement was not part of the administrative record and this Court previous I

excluded this document from the record. See March 9, 2009 minute order. In addition, as CS

notes, the NOP for the pending Plaza Linda Verde project was not even issued until 2009, tw

years after the subject 2007 Project was approved. CSU goes on to refute Petitioners' argument

as to the alleged inconsistency with the Redevelopment Plan, however, the Court need no

address the specific arguments since the Plaza Linda Verde project is not currently before thi

Petitioners argue that the EIR fails as an informational document because of (1) th

defective traffic analysis, (2) the failure to comply with City of Marina and (3) the failure t

adequately discuss the Paseo Project. These issues are separately addressed in sections E-6, D-3

and E-5, respectively.

5. Cumulative impacts



consideration of the Paseo project adequately accounts for the cumulative effects associated wit

the Plaza Linda Verde Project since the Plaza Linda Verde Project is substantially smaller tha

the former Paseo project with fewer ADT's.

6. Traffic impacts

a. Calculation of vehicle trip generation rates

Petitioners SANDAGIMTS argue that the EIR's traffic analysis was inadequate becaus

the vehicle trip rates were artificially reduced through the use of erroneous public transi

discounts. See Draft EIR Traffic Technical Report, Appendix N (17:257:16302-16790) and Final

EIR Traffic Technical Report (revised pages), Appendix N-1 (18:285:17785-18200).

Petitioners allege that the traffic analysis added the vehicle trips that would be generate

by four project components; (1) new resident students, (2) new non-resident (commuter)

students, (3) faculty housing and (4) Alvarado Hotel. The vehicle trips generated by these fou

project elements were added together and the total presented as the total vehicle trips for th

project.

(i) Vehicle trips for all project elements

Petitioners first argue that the traffic report's analysis did not include any vehicle trip

that would be generated by the Alvarado Campus, Student Union and Campus Conferenc

Center project elements.

In its opposition, CSU persuasively explains: The Alvarado Campus will provid

additional academic/research and medical center space. Of the 612,000 square feet to b

developed, approximately 457,000 square feet would be dedicated to academic uses and th

remaining 155,000 square feet will house existing medical center uses displaced by th

and above existing trips.

In regards to the Campus Conference Center, CSU alleges that it will provid



student enrollment. The facility will be used by students, faculty, staff and off-campus groups

individuals who are for the most part already on campus.

Finally, regarding the Student Union, CSU alleges that this project element consists 0

the renovation and expansion of the existing Aztec Center. The expansion will provide addition a

social space, recreation facilities, student organization offices and food and retail services to

accommodate the increase in student enrollment. The Student Union will be used by person

already on campus and will not generate vehicle trips beyond those already accounted for in th

increased student enrollment trip generation.

(ii) Calculation of ADT's for each category

Petitioners' major argument challenges the methodology used by the EIR traffic enginee

to calculate the number of vehicle trips that will be added to the road as a result of the 200

project.

consisting of resident students (3,984) and non-resident (commuter) students (7,401), (2) Adob

Falls Faculty/Staff Housing (172 dwelling units) and (3) Alvarado Hotel (1,200 rooms).

(a) New resident student

The Traffic Report states:

"The resident student trip count was estimated using two different methods. The
first was based on data contained in the approved College Community
Redevelopment Plan ErR. Table 5-14 from this document indicates a trip rate
ranging from 3.1 to 4.4 per dwelling unit depending on the type of resident
housing. However, this rate does not take into account the trip reductions, which
will occur due to the relocation of students to the campus. This reduction rate is
outlined in Table 5-16 of the EIR and is calculated to be 2.8 ADT per unit.

"Therefore the net new trips per unit would range from 0.3 (3.1-2.8) to 1.6 (4.4-
2.8) ADT per unit. The next step is to translate this "per unit" to a "per student"
rate.

"The average number of students per unit is 2.50 based on SDSU data. Therefore,
the ADT per resident student would range from 0.12 to 0.64 (0.3/25 = 0.12 &
1.6/2.5=0.64)



"Another potential source of the resident student trip rate is the University of
California San Diego master Plan EIR. This EIR documented a rate of 0.41 ADT
per resident student.

"Of these three potential rates (0.12, 0.41 & 0.64), a rate of 0.64 per resident
student was utilized to be conservative." AR 17:257: 16342.

In calculating the ADT's for the new resident student category, the number of ne

resident students (3,984) was first multiplied by a per student trip generation rate. The tri

generation rate was derived from trip generation figures applied to multi-family housing units,

such as apartments or condos. The report started off with a trip generation rate of 4.4 ADT's pe

multi-family dwelling unit ("DU") and divided it by 2.5 students, the average number of student

expected to live in each unit. This resulted in a projected average vehicle trip generation rate 0

1.76 ADT for new resident students. 1.76 ADT multiplied by the 3,984 new resident student

results in a figure of 7,012 ADT. This figure, in turn, was further reduced as discussed below.

Petitioners object that the 1.76 ADT initial figure already included an up front discoun

for public transit use that was later reduced two additional times on the basis of public transi

use. Specifically, Petitioners argue that the initial trip generation rate of 4.4 ADT/DU for the ne

resident student category should have been 6.0 ADT/DU but was reduced by the subject EIR'

reliance on the Redevelopment EIR which, in turn, had reduced the normal vehicle rate on th

assumption the residents would be more likely to walk to SDSU or use public transit - the so

called Student Housing Discount.

Petitioners also claim that this figure was reduced twice more by public transi

considerations, the so-called Relocation Discount and the Trolley Forecast Discount. Th

Redevelopment Project was going to relocate existing commuters closer to the SDSU campus.

The Trolley Forecast Discount was derived from SANDAG trolley usage forecasts showinJ

increased trolley usage. The EIR concluded that the 10,920 daily vehicle trips forecasted ShOUI~



(b) New commuter student

The per student trip generation rate was derived from a road tube count of SDSU campu

vehicle trips conducted in November 2006. Campus vehicle trips during this period average

66,807 per day. The traffic report divided the 66,807 ADT by the 2006/2007 nonresiden

headcount (27,047) to conclude that the average trip generation rate for commuter students wa

2.47 ADT. AR 17:257: 16341. Using this 2.47 ADT rate, the traffic report concluded that 7,401

new commuter students would generate an additional 18,280 ADT.

Petitioners argue that this initial figure included an upfront discount for public transit use

that was later reduced a second time for public transit use. For the reasons stated below, th

Court finds that the calculation of ADT's for new commuter students was proper.

City of San Diego trip generation rates were used for this project component, assumin

the housing would function similar to townhome/apartment units. A rate of 8 ADT per unit wa

used for the portion with densities under 20 dwelling units/acre and a rate of 6 ADT per unit wa

used if the density exceeded this amount. AR 17: 1257: 16342. The Faculty Housing includes 172

(d) Alvarado Hotel

For the Alvarado Hotel, the City of San Diego trip rate for hotels was used, 10 ADT pe

(a) Student Housing Discount

Petitioners allege that the Student Housing Discount was the initial 4.4 ADT trip

generation rate applied to the new resident student category. According to Petitioners, this was



discount because the normal trip generation rate for a multi-unit housing was 6.0 to 8.0 ADT fo

each DU. The 4.4 ADT dwelling unit rate was borrowed from a 1993 College Communit

Redevelopment Project EIR prepared by the City for the redevelopment of areas surrounding th

SDSU campus. The City had reduced the normal 6.0 multi-unit housing rate based on th

assumption the residents would be more likely to walk to SDSU or use public transit. Thus, th

standard trip generation rate of 6.0 ADT for multi-family housing was reduced to 4.4 ADT.

Petitioners' opening brief, p. 9.

Petitioners allege that had the subject traffic analysis used the 6.0 ADT, the per studen

trip generation rate would have been 2.4 ADT (6.0 ADT divided by 2.5 students) as opposed to

the 1.76 trip generation rate actually used. Petitioners allege that the net effect of this action wa

to lower the total daily trips for new resident students from 9,562 to 7,012. Petitioners do no

challenge the use of this student housing discount but instead argue that duplicate reduction

were made in other forms.

CSU explains that the Redevelopment EIR engineer, in reducing the trip generation rat

from 6.0 ADT to 4.4 ADT, determined that when using a 6.0 rate, only 73 percent of the trips t

and from the redevelopment area surrounding SDSU would be by automobile, 21 percent wou1

be by walking or bicycle and the remaining 6 percent would be by carpool, vanpool or transit,

which includes bus and trolley. The Redevelopment EIR engineer converted these percentages to

per dwelling unit trip rates as follows: 4.39 automobile, 1.24 wa1kinglbiking and 0.37 transi

(which includes carpool, vanpool, bus and trolley). Therefore, the original 6.0 rate was reduce

by 1.6 (1.24 + 0.37) to account for the fact that 27 percent of the residents would not be travelin

by automobile. The small amount projected to use trolley at the time (circa 1993) was becaus

the redevelopment project area was well served by existing bus routes. There was no troney

1
·

station in the immediate vicinity nor would there be one for another 12 years. See CSU'
_______ : __ l.._.:_£' _. ~
UP1-'UMH~ UUC;l, 1-" I.

Since there was no trolley station in the immediate vicinity of the redevelopment area,

there is no double discount by virtue of the use of this 4.4 ADT figure and the trolley discount.



(b) Relocation Discount

Petitioners challenge the application of this discount. Petitioners argue that in addition t

the Student Housing Discount, the new resident student category was given a second discount,

the Relocation Discount, which also came from the Redevelopment Project EIR.

Petitioners allege that the Redevelopment Project EIR reduced the already discounte

new resident student 4.4 ADT/DU by an additional 2.8 trips to 1.6 ADT/DU based on a findin

that the Redevelopment Project was going to relocate existing commuters closer to the SDS

campus. A further subtraction of trips was made to account for SDSU faculty, staff and student

who now commute but are also expected to relocate to occupy the residential development in th

redevelopment project area. The subject EIR adopted the Relocation Discount and added it to th

Student Housing Discount, reducing the trip generation rate for new students from 1.76 ADT/D

to 0.64 ADT/DU (1.6 ADT divided by 2.5 students per DU = 0.64 ADT/DU). Petitioners argu

that the net effect was to lower the total daily vehicle trips generated by the new resident student

from 7,012 to 2,500 [3,984 x 1.76 = 7,011.84; 3,984 x 0.64 = 2,549.76]. SANDAG/MTS

opening brief, p. 10.

Petitioners argue that this relocation discount has no application to the subject projec

because it was a discount borrowed from the Redevelopment Project that was actually going t

relocate existing commuters. The Redevelopment Project was not expanding the campus and wa

going to construct new housing for existing faculty and students. Petitioners argue that th

subject project is not going to relocate existing commuters and instead is providing housing fo

new students.

In its opposition, CSU argues that Petitioners' argument misconstrues the purpose of th

relocation adjustment. Petitioners are claiming that the 2007 Project would not relocate existin

commuters but rather would provide housing for new students. CSU argues that the relocatio

needs to commute due to the fact he/she now lives in close proximity to the primary destination.

In all instances, whether a new or existing student, the student has effectively relocated to th



campus proximity and in doing so, two vehicle trips have been removed from the regional trip

inventory.

CSU alleges that after adjustment of the 6.0 ADT rate to 4.4/3.1 ADT, th

Redevelopment EIR trip rate was reduced further downward by 2.8 ADT to account for the fac

that SDSU students, faculty and staff who now commute are expected to relocate to the propose

residential development. The same holds true with the 2007 project.

CSU's arguments are persuasive. We are really talking about trip generation rates fo

students. The rates for existing resident students will remain unchanged. They still walk to class.

The existing commuters, whether they are students, faculty or staff, may now decide to relocat

and live on campus or in the proximity of campus, thereby eliminating vehicle trips. Ne

students may live on campus or commute. Contrary to Petitioners' contention, the subject projec

may relocate existing commuters. It makes no sense for Petitioners to claim that the new housin

will be only for new students.

Petitioners further argue that no evidence was provided as to how the 0.64 trip generatio

rate, derived in part from UCSD's figures for its campus expansion project, was calculated,

whether it was for multi-family housing units or dorms, etc. SANDAG/MTS opening brief, p.

15. CSU cites to the evidence supporting UCSD's figures. AR 21:20673.

The Court finds that the calculation of the resident student ADT's was proper an

(c) Trolley Use Discount

Petitioners argue that the EIR did not acknowledge the Trolley Use Discount. The initia

trip generation rate for new commuter students was detemlined to be 2.47 ADT baseJ upon J-

November 2006 survey of campus traffic: 66,807 [total vehicles counted] divided by 27,40

rf_+ .....l _.,,~ .•..•o .•.•"f' n"""""'""",,,,1'Ifcu" l"ltll"lo,V\tC"l - '1 11'7 A rvr nQ .•.• C'lhlrL:a.'Y"tt Pot~t~nnA""'C' l)'1'"rrllO 1.,., PC'C'~nf"P th<')
ll.Vl.Ul .lJ.UI11U'"-'1 V.L \.IV.l.lJ..l.l.lUL\ •.-l t.:>LUU\.l.lJ.l~ J' ~ •.,. I r~ ~ .1:-'\,,11 ..:lI,.UU\.f.l.1.L. • .L """".U...1.V.Ll.'-'.1...::t U.lou.v, .1..1..1.V •..,..)V..I..1.V","" "-'. ..1.-\...••

the survey data used to calculate this initial figure necessarily included a discount for public

transit use because at the time the survey was taken, a substantial number of people who woul

normally drive were already using the Green Line Trolley, which began operation in July 2005.



In November 2006, when the vehicle survey was conducted, it was estimated that there wer

approximately 4,900 one-way trolley trips generated by SDSU patrons each day. According t

the EIR, each individual trolley boarding represents two fewer vehicle trips, one trip coming t

campus and one trip leaving campus. Thus, the 4,900 one-way trolley trips translated to 9,80

fewer vehicle trips to and from campus. SANDAG/MTS opening brief, pp. 10-11.

Petitioners argue that if the individuals riding the trolley during the November 2006

survey had been driving their cars instead, the total number of vehicle trips counted would hav

increased by 9,800 to 76,607. This would have translated into a per student ADT of2.83 [76,60

divided by 27,047 = 2.83]. According to Petitioners, the net effect of the Trolley Use Discoun

was to lower the projected vehicle trips for the 7,401 new commuter students from 20,945 t

18,280, a reduction of 2,665 vehicle trips as follows:

7,401 new commuter students x 2.83 ADT = 20,945 projected vehicle trips

7,401 new commuter students x 2.47 ADT = 18,280 projected vehicle trips

Petitioners' argument lacks merit. The calculation of the ADT's for existing commute

students in November 2006 was based on an actual tube count:

"The trip rate for non-resident students was based on actual counts at the campus.
Road tubes were placed at all entrances/exits to the campus parking areas and the
total ADT (66,807) was determined. A five-day count was conducted the week of
November 13, 2006 and an average of the five weekdays was utilized. The trip
rate per student was determined by dividing the total campus generated ADT of
66,807 by the 220612007 non-resident headcount. A rate of2.47 ADT per student
was calculated. It should be noted that since this rate is based on all campus
parking areas (including visitors, vendors, faculty and staff), the 2.47 rate
accounts for all potential campus-related trips; including faculty/staff." AR
17:257:16341.



future vehicle trips generated by the 2007 project.

Petitioners argue that use of the trolley forecast discount was not supported by substantia

evidence. The EIR set forth its calculation of the transit ridership "discount" as follows:

"In order to determine the extent to which transit ridership, particularly ridership
on the San Diego Trolley, would affect future vehicle trips generated by SDSU,
LLG worked extensively with [SANDAG] to obtain existing and projected daily
passenger trolley boardings at the SDSU station ... The existing number of
Passenger boardings is 5,982 ...

"SANDAG projects that by the year 2012, the number of SDSU trolley riders will
increase to 6,669, an increase of 1,943 additional trolley riders. By the year 2024-
25, SANDAG projects that the number of SDSU trolley riders will increase over
existing [ridership] by 6,898 trolley riders to 11,624. Therefore, between now and
2024-25, during the same period when the SDSU student headcount will increase
from 33,441 to 44,826, SANDAG estimates that trolley ridership will increase by
6,898 SDSU students, faculty and staff over existing numbers.

"In order to account for this intermediate and long-term increase in SDSU related
trolley ridership, and the corresponding future shift from vehicle trips to trolley
trips that will result in fewer vehicles on the roadways, the 2012 and 2024-25 trip
generation projections for the proposed project have been adjusted to account for
the reduced vehicle trips due to the increased trolley ridership.

"To translate transit usage into vehicle trips, a vehicle occupancy rate of 1.2
people per car was utilized, based on an LLG survey conducted in May 2000.
Therefore, by project buildout year 2024/25, the one-way traffic that would shift
to the trolley is 5,748 trips (6,898 students -0- 1.2 people/car). A five percent factor
is applied to this amount to account for the fact that some of the shift to the trolley
would be from other transit opportunities and not from personal vehicles.
Therefore, the one-way traffic that would shift to the trolley by the year 2024125
is 5,460 trips. This number is multiplied by 2 to convert it to an ADT, which
equates to a 10,920 ADT shift by the year 2024125. A similar calculation was
completed for 2012/2013 and the shift to the trolley was calculated to be 3,076
ADT.

"[T]aking into account the forecasted increase in trolley ridership, the net increase
in ADT that would result from the proposed project is 2,531 ADT by the year
2012, and 12,484 by the year 2024-25." AR 17:257:16343



Petitioners argue that this was a 47 percent across-the-board reduction in projecte

vehicle trips that was applied to all four traffic generation categories. Specifically, Petitioner

argue that the subtraction of the projected future trolley ridership was taken after vehicle trip

had already been discounted to 23,404 ADT as a result of the Student Housing Discount

Relocation Discount and Trolley Forecast Discount. See chart at p. 12 of SANDAG/MTS

opening brief. Petitioners argue that the net result of this discount was to lower the ADT's fro

23,404 ADT to 12,484 ADT, hence, an additional 47 percent reduction. The EIR used thi

discounted vehicle trip figure of 12,484 ADT to calculate how many new vehicle trips would b

placed on local roadways as a result of the subject project.

Petitioners argue that this Trolley Forecast Discount was duplicative of the Studen

Housing Discount and the Relocation Discount since both discounts were premised on a

assumption that a large percentage of individuals using the expanded campus facilities would us

public transit instead of car and the public transit that would most likely be used would be th

Green Line Trolley. Such additional trolley riders would necessarily be part of the increase i

trolley usage reflected in the Trolley Forecast Discount.

Contrary to Petitioners' contention, the deduction for projected future trolley ridershi

does not constitute the second and third discount for the same transit trip. The initial reductio

[Student Housing Discount] from 6.0 ADT for normal multi-use housing to 4.4 ADT for colleg

area housing was made on the basis that residents would be more likely to walk to SDSU or us

public transit. Only 0.37 was allocated to transit and such minimal amount included all forms 0

transit, including carpool, vanpool, bus and trolley.

In regards to the Relocation Discount, car trips were eliminated by virtue of the fact tha

existing students, faculty and staff would no longer commute. This has nothing to do with th

Hotel category is not supported by the facts. However, the trolley adjustment was not made t

the Alvarado Hotel. The adjustment was made to the overall number of trips for the project t

reflect the future increase in trolley ridership.



The Court finds that there was no duplication of discounts in the application of th

reduction for future trolley ridership.

b. Mitigation measures

Petitioners argue that one proposed mitigation measure constituted an improper deferra

of impact analysis.

In a public comment, SANDAG had commented that the proposed mitigation measure

were aimed solely at improving motor vehicle access and suggested that given CSU's limite

ability to expand the road network, that the EIR should provide mitigation measures supportin

all modes of travel. In response to the comment, the EIR stated that SDSU would develop

campus Transportation Demand Management ("TDM") program to be developed in consultatio

with SANDAG and MTS to be implemented not later than the commencement of the 201212013

academic year. The EIR deferred completion of the TDM by stating that it was current!

unnecessary as trolley ridership had not achieved its initial full potential. AR 18:264: 17238.

There was no deferred mitigation. A similar argument was rejected in Sacramento 01

opposition claimed the EIR for a downtown convention center expansion was deficient becaus

the mitigation measures required preparation of a transportation management plan but deferre

complete review to a future time:

"Plaintiffs contend the EIR provides no specific mItIgation measures for the
parking impacts, but instead offers a list of "seven general measures of the sort
that might be included in [the City's] unformulated 'Transportation Management
Plan.'" This, according to plaintiffs, is not enough to satisfy CEQA."

The court distinguished the case from Sundstrom v. County of Mendocino (1988) 202

Cal.App.3d 296:

"Although plaintiffs contend the lack of specific parking mitigation in the present
case mirrors the situation in Sundstrom and compels a similar result, we note
several distinct differences between the two cases. First, Sundstrom involved a
negative declaration. A negative declaration must be prepared when an agency
determines, after preparing an initial study, that a project 'does not have a
significant effect on the environment.' Such a determination can be made only if



'[t]here is no substantial evidence before the agency' that such impacts may
occur. (Pub. Resources Code, § 21080, subd. (c); Guidelines, § 15070, subd. (a).)
In other words, in Sundstrom the county had determined, before the required
studies were even performed, that the project would not have a significant impact
on the environment. In contrast, the City in the present case acknowledged traffic
and parking have the potential, particularly under the worst case scenario, of
causing serious environmental problems. The City did not minimize or ignore the
impacts in reliance on some future parking study.

"Moreover, the county in Sundstrom approved the project without considering or
addressing any mitigation measures. In the present case, the City has set forth a
list of alternatives to be considered in the formulation of a transportation
management plan, a plan the City itself, not the developer, will prepare."

10 The court held that because the City had analyzed potential impacts and committed t

11 preparing the TMP, the measure satisfied CEQA:

As one commentator has opined, Sundstrom "need not be understood to prevent
project approval in situations in which the formulation of precise means of
mitigating impacts is truly infeasible or impractical at the time of project
approval. In such cases, the approving agency should commit itself to eventually
working out such measures as can be feasibly devised, but should treat the
impacts in question as being significant at the time of project approval.
Alternatively, for kinds of impacts for which mitigation is known to be feasible,
but where practical considerations prohibit devising such measures early in the
planning process (e.g., at the general plan amendment or rezone stage), the agency
can commit itself to eventually devising measures that will satisfy specific
performance criteria articulated at the time of project approval. Where future
action to carry a project forward is contingent on devising means to satisfy such
criteria, the agency should be able to rely on its commitment as evidence that
significant impacts will in fact be mitigated. (See Laurel Heights, supra, 47 Cal.3d
at 418 [upholds mitigation measure by which project noise levels will be kept
within performance standards]; and Schaeffer Land Trust v. San Jose City
Council (6th Dist. 1989) 215 Cal.App.3d 612, 632 [upholds approval of general
plan amendment based on a negative declaration because actual physical
development will be contingent on devising plan to ensure compliance with city
standards for traffic levels of service].)" (Remy et aI., Guide to the Cal.
Environmental Quality Act (1991 ed.) pp. 200-201, fn. omitted.)

27 Here, CSU committed to the future preparation of the plan. The EIR stated that SDS

28 would develop a campus Transportation Demand Management ("TDM") program to be



developed in consultation with SANDAG and MTS to be implemented not later than th

commencement of the 201212013 academic year. No precise plan could be implemented at thi

stage since full ridership had not yet been realized and was not in the near future.

Petitioners also argue that this response was insufficient since it did not take int

consideration impacts to other modes of travel such as buses, sidewalks and bikes. Specifically,

Petitioners' comment stated:

"The campus should focus development around public transit and support a
variety of 3 transportation choices. In addressing the trip generation impacts of
the planned expansion, the DEIR proposes mitigation measures aimed solely at
improving motor vehicle access. Given the limited ability to expand the road
network, the DEIR should take a more balanced approach to mobility, and
provide mitigation measures supporting all modes of travel." AR 18:264: 17237.

13 In response to such comment, CSU stated that it supported several transportation deman

14 management activities AR 18:264:17237-17238. In addition, as CSU points out the EIR did no

15 find any significant impacts as to buses, sidewalks and bicycles.

16 c. Failure to consult with SANDAG

17 Petitioners argue that CSU failed to consult with it in good faith regarding traffic impact

18 as required by Public Resources Code § 21092.4. This statute provides:

19 § 21092.4. Lead agency to consult with affected planning and public
agencies

(a) For a project of statewide, regional, or area wide significance, the lead agency
shall consult with transportation planning agencies and public agencies that have
transportation facilities within their jurisdictions that could be affected by the
project. Consultation shall be conducted in the same manner as for responsible
agencies pursuant to this division, and shall be for the purpose of the lead agency
obtaining information concerning the project's effect on major local arterials,
public transit, freeways, highways, overpasses, on-ramps, off-ramps, and rail

public agency that is consulted by the lead agency. A transportation planning
agency or public agency that provides information to the lead agency shall be
notified of, and provided with copies of, environmental documents pertaining to
the project.



(b) As used in this section, "transportation facilities" includes major local arterials
and public transit within five miles of the project site and freeways, highways,
overpasses, on-ramps, off-ramps, and rail transit service within 10 miles of the
project site.

d. Failure to respond to public comment

Petitioners argue that CSU failed to adequately respond to public comments. Th

comments submitted by SANDAG on the Draft EIR and the corresponding responses are foun

in the record at AR 18: 17229 - 17240. CEQA does not require that responses to comments b

exhaustive. The responses need only demonstrate a "good faith, measured analysis". 14 CCR §

Petitioners argue that the EIR failed to consider the project's impact on the regiona

public transit system. Specifically, Petitioners allege that according to the EIR, an estimate

12,000 students, faculty and staff can be accommodated at the SDSU trolley station. The 2006

trolley use survey showed almost 5,000 SDSU patrons using the trolley. The trolley forecas

information projects an additional 6,896 transit trips. Adding the 5,000 trips and the 6,896 trip

plus the additional transit discounts based on public transit use, the usage will far exceed 12,000.

SANDAG testified that the projected increase in usage would overwhelm existing facilitie

brief, pp. 19-20, citing AR 27:592:22577.

In its opposition, CSU argues that it did, in fact, consider such impacts. CSU alleges tha

on an annual basis, the 2007 Project would add approximately 383 riders per year over the nex

18 years (6,898 divided by 18 = 383). CSU argues that there is no evidence in the recor1

~upportin:~~ T C~~clusi~n . t.hat th~ additio~ ~f these. ri~ers .~O~l.~ :s.u~ in ~i~ifica.nt. transiJImpacts. L:)U aueges mat ltS engmeer worKea extenSIvelY wltn ;)Al\IUAU to ootam eXIStmg an



the economic benefit analysis cited in SANDAG's brief states that 12,000 students, faculty an

staff can be accommodated at the SDSU trolley station. See CSU's, opposition brief, pp. 21-23.

The Court finds that the EIR properly considered potential impacts to public transi

facilities.

8. Findings not supported by substantial evidence

Petitioners argue that the EIR's findings of no impacts to the regional transportatio

system are not supported by substantial evidence because (1) CSU refused to consider potentia

environmental impacts to public transit and (2) CSU misapplied City of Marina. See discussio

above.

9. Statement of Overriding Considerations

CSU adopted a statement of overriding considerations for direct and cumulative impact

to (1) aesthetics and visual quality, (2) air quality and (3) transportation and circulation.

19:297:18522-18525. Such a statement is adopted where feasible methods to avoid or reduc

impacts to a level below significance are not available but the agency finds that project's benefit

rendered acceptable such unavoidable or adverse environmental effects. 14 CCR § § 15043(b),

15093. SANDAG repeats its arguments regarding CSU's alleged flawed analysis of impacts.

This argument lacks merit in light of the rulings set forth above. The Court finds that th

statement of overriding considerations is supported by substantial evidence.

F. Requests for Judicial Notice

Cityl Agency's June 10, 2009 request for judicial notice is granted as to exhibits 2 and 3.

The request is denied as to exhibits 1,4 and 5 as irrelevant.

SANDAG/MTS' June 10,2009 request for judicial notice of the CSU CEQA Handboo

is denied. There is no evidence that this handbook was considered by CSU in its decision. 1
The Court has issued a ruling as to CSU's July 27, 2009 request for judicial notice. Se

•• TT A 1secnon ll-j-\ aoove.



This Proposed Statement of Decision shall become final within fifteen days unless eithe

party files objections thereto pursuant to California Rules of Court, § 3.1590(f). Any objection

shall be limited to alleged errors of fact or law. Attempts to reargue the case will not b

considered.
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